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2 - Laurent Levy. “Insolvency in Arbitration (Swiss Law)” (2005) 8 Int. A.L.R. 23. Also. Poudret and Besson. Comparative Law of International
Arbitration. 2nd edn (2007). para.361.
3 - Arbitrabilite Objective
4 - Insolvency and arbitration are two different types of procedures. each having its own purpose. objectives and underlying policy. A very
distinct nature of the two is probably the reason why the relationship between them is seldom scrutinized in the legal writings and often
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1 - It is almost undisputed in the legal literature that ‘pure’ bankruptcy issues are not arbitrable.

2 - V. Lazic. Insolvency Proceedings and Commercial Arbitration. Kluwer Law International/ T.M.C. Asser Instituut. 1998. Chapter VI. Also.
Arbitration and insolvency proceedings: claims of ordinary bankruptcy creditors. EJCL. 1999 “There are issues of bankruptcy law (such
as the orders opening and closing the bankruptcy proceedings and other measures of conduct and surveillance. nominating the trustee.
verification. inventorization. collection and distribution of the estate). which raise no doubts as to their non-arbitrability. It is. however.
more difficult to determine the actual scope of non-arbitrable matters in insolvency. In other words. there are certain issues. such asa
dispute arising from the contractual relationship between the parties. which might be considered to be a <bankruptcy> matter after the
commencement of insolvency proceedings under some laws”.

3 - After the commencement of bankruptcy liquidation. arbitral proceedings may be. in principle. initiated or continued only by or against the
trustee. with respect to the property forming part of the estate. In the same vein. arbitration agreements entered into by the debtor prior
to the commencement of the bankruptcy liquidation may be attempted to be invoked against the trustee. and not against the debtor.

4 - In the United States. the Federal Bankruptcy Code provides a general rule that any ongoing proceedings brought against an insolvent
party. including arbitration proceedings. shall be stayed. 28 USC s.157 (b).

1433 %1 sates - 2012 Jopmi - siie (uelsdt saat i)




LUl o) eammy (uolaal a2 clel 3231y chalialy 98 Lo 0 et luns Linal conimianl 13 4S5 51 @Slanll ans ol Y1
Ml 1 e Snll 3% ity @Sl ALIB ud (355 Adlall Aegall il 3g MY Al 1) sl

aldlall i o polass ¥l Lo lo o duibyll @Shetl Jax Los GuodaM (S0 581 A yauall gilall Joaas 3 alts ol 13
61 a5~y Guds JEL Jsew le el — Bl Haa3 L300 cilegungll (e 2513 (ygilat! 583 LeS Leaalea 52 of Aula¥
3adl gty Lulall AaSmll J5.5 (69 puall (ye Jarms Lo Aaliell 285 ¥l @Sl al€a o dagses I el

WSkt o LeS 2080 3 o Sl Al 3 @Sl sy iy e (S (s yall 3 lonl] (45303 cye L.621- 40 33011 ool S
Bustel T 1208 lg e guadl e Tgudly At dl aLadl AUATIL o o BasSmtll il W iy ol camingly Tl gy o531 B 5201
8 5l 1339 — e 5l ¢ Linal Ly — il g a5l (g3l Lol @Sl (0 o ol L 50 513 6 yomy eaSmill OIS 39 Gl (3
A ¥ Bl LY i Sl (uSins £ Linal il Lguad @ Soil] 3ia (olnin] (yo Lo yud g Gu B alemil Sileall o
3l B B 5301 3 5801 gy LD 1513 5 03 (IS 0S5 A el P2ans 30 36 525 B s 3 58 0 135 2y B
DRl e e JUI Lo B il 38 ) 20,5 Gl by @S @S o] 1 ceuans LT s a9 oy Lgiags @S] 2
a3l 33l 091 Catls g @Sl o) g Sl @S il (sl oLl AaSima e 3o (0 5 Lo g By jucal | 38 5l
GO gl s s Yo clled ¥ At pall 3yl Ul sl Bods e 555 0y 9 5 pew 2allaell 32a o ¥1 L.621- 40 aisle 2
ol 1 @Sl @S ol Lalal) aSmll 03,3 i g A 31 Gn3il) S el 0o i 1300 1 Y1 @ Sml By
@Semill Biga e 1S Ty G pall I alall allaill e s laty 6,591 38 5ll Linggas Lginanniy Lgwdla] 5l 358 g ol
.4“4.13_.\1!).Ah ui ()9 Aot Hud g ngad| IMUs5PSI| as,adl éau.cw\.'u.a:&:'ui
OB 3 uly B Lilly Bl el 1 (y3ils B g @Sl lel | gy Gl ] O (Sgan pa¥l Caliey ¥ (Lo By
2l Aiay Alga 4l land (g ulal] oyl IS0 Awitl] el Jlatian] @i O U3 Cougyy pal o 589 Golin (15313 2 ol 3Ll
R RO

i G DYy @Smtll il o BN @ty (52 = 51 = 43) 03190 Gamy sl GudaWL pals (15318 lia Ll g
Oa Y aud cildllas 2 g 3ouaa cilidllas B3 Al LY poay @Sl BLE1 Ol JUL Jupus ol 8 5 Gu o] 5ol 3 ey
gy Sl Yl i I @Sl el ol cpe @5 U Apuaillyg 6 pum JSis RSl Golunin] (i (3585 Laotis 5l ualal] 3 51
V| @S] Biggd Goliain ¥ g Y Al 38 ons @Sl o] @Szt a0 ulall 3 plall IS 131 Le Crumy SUar¥l 0og3Lal1 2
UL o el Galal] Caylall cye Yoty Adand) oyl 18 (yo cailiay Qo da¥l @S g 3l (o 90 6 5L b ulel 2 ¥l ]
LU 5 Joan s I3 ayg Bmiell Builos!l LeSnll alal culdliall s g cilel 2 ¥ s Lgils je¥ @Sl 2 e Lo 2514
Ol 3aad o La yaS

olatl o Iall (158 o 3B a5 M u MY el b s 3 clel o M deaitly 51 W1 Ll diliin pimgla (Ll 3 | 1ual
(oYL Buaniell A Lntl] FaSomall Lo jla @Sl 108 (365 9 @Sl liso] @y 3 1 ey Y1 JaStiesi o LaSizms 5l LeStims

s (neSnd | Al L o

2o yh Lol @ Smtll BaSma alel s ye A€ol Auiid 35 pngll 0g8 le delud 3 Lua Sl Lladll pae ilia o LS
T G Hledl e @i b g5 sk Lguolatsn ] @Sl 2ia calel 1984 22 4415 @3 e TCC (sl 391 35!

P51yl S Allan) 38 5 g ¢ 501 ol o]
358 o 6697 @3y ot Gunbe Al 55laill Fayi Bolsdl @ Sill ReSma alal cusje (6550 AuaSod Aund b L]
LSl Lgining ‘j day — Leudl Clauds 6«)%.5.&5» sedd lags (&SJ.‘:-_U oD L y0 A4S 349 518 ] NS:_"J‘ Z\_JUa 4> ygtaulS ol
Bid Il — alLas 9 Lo AeSimll a0 dag Ltleal ol ol B 7 Lgsy10¥ 31 o Al (o5 Lgils 2 Gl
B e 1501 Jazms ey aladl alladll yn a3 L€ 5 le Byl3 00 Aaill 25630l e 53l o)) Wsaey Lo latin] ey @uSontl]
@359 it LgiH1 Y 3l e Al g 1Sy Vsl @uSmitd Lo (5201 ol Uil Ruolss liiy S0 @S| Wi i _\338«(‘,._&,_-41

1 - United States Lines Inc. Re 197 F.3d 631. 640 (2d Cir. 1999).

2 - Rosell and Prager. “International Arbitration and Bankruptcy: United States. France and the ICC” (2001) 18 Journal of International
Arbitration 417. 419.

3 - Jean X v International Co for Commercial Exchanges (Income) Unreported May 6. 2009; Krause and Filhol. “International
Arbitration and French Insolvency Proceedings: French Supreme Court Reiterates Importance of Public Policy” at http://
kluwerarbitrationblog.com

4 - Reported in Jonathan Sutcliffe and James Rogers. Arbitration Proceedings: Pause for Thought in Testing Times. (2010) 76 Arbitration
277-290

5 - Reported by Studio Legale Sutti: Effects of Bankruptcy on Arbitration Proceedings. International Law Office Newsletter on 12 july 2001.
www.internationallawoffice.com

6 - Casa v Cambior. Partial Award in ICC Case N0.6697 (December 26. 1990). Casa v Cambior (1992) Revue de I’Arbitrage 135;
Fouchard. Gaillard and Goldman. On International Commercial Arbitration. 1999. para.587.

7 - Form of Administration.

8 - “0Tohe public policy provisions adopted in the context of administration proceedings have a substantial influence on the dispute. to
the extent that they render it non-arbitral.”
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1 - “oTohe fact that one of the parties is subject to bankruptcy proceedings is not in itself sufficient to render a dispute non-arbitrable per

se. .. The only disputes which are excluded are those which have a direct link with the bankruptcy proceedings. namely those disputes
arising from the application of rules specific to those proceedings.”

2 - “Disputes arising from the application of rules specific to othe bankruptcyn proceedings” were possibly beyond the scope of its
jurisdiction. Those matters. concerning the rules which govern bankruptcy proceedings. necessarily affect the rights of third parties
(who are not privy to the arbitration agreement from which the tribunal’s jurisdiction arises). The tribunal thereby acknowledged that
the State alone is in a position to determine such matters.

3 - ICC Award of January 27. 1993; See Fouchard. Gaillard and Goldman. On International Commercial Arbitration 1999. para.587.

4 -F. Mantialla-Serrano. “International Arbitration and Insolvency Proceedings” (1995) 11 Arbitration International 51. 57.

5-ICC Award No0.6057 (1991). Syrian Co v French Co (1993) 120 J.D.I. 1016; F. Mantialla-Serrano. “International Arbitration and
Insolvency Proceedings” (1995) 11 Arbitration International 51. 58.

6 - ICC Case 5996 Unreported award 1991. F. Mantialla-Serrano. “International Arbitration and Insolvency Proceedings” (1995) 11
Arbitration International 51. 58.
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1 - UNCITRAL Convention 2006 on Cross-border Insolvency (www.uncitral.org)
2 -Jonathan Sutcliffe and James Rogers. Arbitration Proceedings: Pause for Thought in Testing Times. (2010) 76 Arbitration 277-290
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4 - The Principle of “Favor Arbitratum”.
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